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FEDERAL JURISDICTION IN SUITS ARIS- 
ING UNDER THE CONSTITUTION OR 
LAWS OF THE UNITED STATES. 








We had supposed it well settled, that if a 
cause of action was based on a federal stat- 
ute, the proper circuit court of the United 
States has original cognizance concurrent 
with a state court, where the matter in dis- 
pute, exclusive of interest and costs, ex- 
ceeds $2,000. 

And we do not now say our belief on this 
question is shaken. On the contrary, we 
have read with considerable surprise an ad- 
vance copy of an opinion by Judge New- 
man, delivered in the Circuit Court of the 
United States for the Northern District of 
Georgia, in the case of Albert Miller v. 
Illinois Central Railroad Company, remand- 
ing to the state court a suit based on the 
Federal Employer's Liability Act. We call- 
ed attention to this case in our editorial of 
last week (69 Cent. L. J. 2), and of our 
intention to discuss this ruling. 

The petition in the Miller case sets forth, 
on its face, this act of congress, and in para- 
graph 23 thereof, it is said: “Petitioner 
brings this suit under the federal statute 
herein set forth and relies solely upon the 
same for his recovery.” The plaintiff's 
motion to remand was upon the ground 
“that there is no dispute or controversy as 
to the effect or construction of the constitu- 
tion or laws of the United States involved 
in said case and that this was the only 
ground upon which said cause was re- 
moved.” 


The opinion, after arguing at consider- 


able: length and citing much authority to 
the effect that jurisdiction is determinable 
by the petition alone, a principle recognized 
by many federal cases (the latest being Re 
Winn, 29 Sup. Ct. 515, 213 U. S. 458), 
then takes up the question whether the peti- 
tion makes a case for removal, and decides 
that it does not. As the supreme court 
holds that “the right to remove, under the 





statute, depends upon whether the suit 
could originally have been brought in the 
circuit court of the United States” (Re 
Dunn, 212 U. S. 374, 29 Sup. Ct. 299), this. 
remand necessarily involves the conclusion 
that petitioner did not state a case for 
the original concurrent jurisdiction of a 
federal circuit court. We do not believe 
that ruling is sound, but that the learned 
judge was led far afield by misapplication 
of the cases he cites and quotes, from, where 
jurisdiction was made to depend upon the 
construction or effect of the constitution or 
some law of the United States. 

Take the Dunn case, supra, which we 
criticised in our editorial above referred to 
for another reason, and we find there it 
was held, that a federal court had jurisdic- 
tion because defendant, being a federal cor- 
poration, “derives all its rights from an act 
of congress,” as held in the Pacific Railway 
Removal cases, which latter ruling was dis- 
sented to by Chief Justice Waite and Jus- 
tice Miller. Certainly there was no ques- 
tion as to construction or effect of the fed- 
eral act of incorporation. 

The case of Telegraph Co. v. Ann Arbor 
Ry. Co., 178 U. S. 239, that of Blackburn 
v. Mining, 175 U. S. 571, and that of De- 
fiance Water Co. v. Defiance, 191 U. S. 184, 
relied on by Judge Newman, do all say that 
when a suit does not really and substan- 
tially involve a dispute or controversy as to 
the effect or construction of the constitution 
or laws of the United States, upon the de- 
termination of which‘the result depends, it 
is not a suit arising under the constitution 
and laws of the United States, but this lan- 
guage must be confined to the classes of 
cases in which it was used. The discus- 
sion in the Telegraph Co. case well illus- 
trates this, Chief Justice Fuller being care- 
ful to show, that while there was a claim 
that plaintiff’s right was based on a fed- 
eral statute, yet it was conceded that the 
statute was only incidentally involved. The 
Blackburn case also shows, that by the min- 
ing statute, upon which the claim of fed- 
eral jurisdiction was based, the intent of 
congress was that adverse claimants of 
patents were, different from others alleging 
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rights based on ordinary federal legislation, 
entitled only to resort to the same courts as 
if their rights depended on state statute, be- 
cause congress so intended. The Defiance 
case it will, on being read, be seen not di- 
rectly predicated on a federal statute. 

In a very recent case appearing possibly 
in advance sheets since preparation by 
Judge Newman of his opinion, that of Re 
Winn, 29 Sup. Ct. 515, 213 U. S. 458, the 
pinion says: “It is the settled interpreta- 
tion of the words arising under the consti- 
tion or laws of the United States, that a 
suit arises under said constitution and laws 
when the plaintiff's statement of his cause 
of action shows that it is based upon those 
laws or that constitution.” 

If that language does not mean that you 
can sue in a federal court merely because 
your cause of action is based directly on a 
federal statute, whether its construction or 
effect is involved in the suit or not (if such 
a thing is imaginable, as its effect not be- 
ing involved), then we feel woefully de- 
spondent about understanding our federal 
Supreme Court at all. Judge Newman’s 
decision seems so novel that it has attracted 
this challenge of its correctness. 

Is federal jurisdiction as to civil mat- 
ters so abnormal that ordinary language in 
reference thereto is given a sort of twist, 
which is apt to put both user and hearer 
at sea? 

There lingers in the memory of the 
writer a simile in regard to the mistletoe, 
used by his companion, as both of us looked 
up at the sky, through the branches of an 
oak. Appropriating his thought, we won- 
der, if it is amiss to liken such federal jur- 
isdiction to a sprig of mistletoe on the oak 
of American jurisprudence. 

Is it a sort of viscous attachment to our 
oak, unlike the leaf, which belongs to its 
lungs, or the acorn, which is its fruit and 
means of reproducing itself? 

To the ancient Druids the mistletoe is 
said to have been an object of superstitious 
regard, most probably because these wor- 
shippers of the forest never discovered its 
mundane utility, and, therefore, to them the 
rule applied of omne ignotum pro magnifico. 





NOTES OF IMPORTANT DECISIONS. 





COURTS—EXCLUSIVE JURISDICTION IN 
INTERSTATE COMMERCE MATTERS.—The 
case of Pine Tree Lumber Co. v. Chicago, R. I. 
& P. Ry. Co., decided by Supreme Court of 
Louisiana, 49 So. 202, presents the question of 
jurisdiction in a state court of a suit by a 
shipper for excess over rates fixed by inter- 
state commerce commission charged by a car- 
rier on an interstate shipment. 

It was settled by the case of Texas & Pa- 
cific R. Co. v. Abilene Cotton Oil Co., 204 U. S. 
426, 51 L. Ed. 553, that such a court, and as we 
read the opinion a federal court, has no jurisdic- 
tion to entertain a suit to recover because of an 
unreasonable rate charged on such a shipment 
without previous action, with respect to such a 
rate by the interstate commerce commission. 
It was argued that if different courts could say 
what were reasonable or unreasonable rates 
this would be destructive of the power given to 
the commission to prescribe reasonable rates. 
Cases were approved also, argumentatively at 
least, ruling that the shipper is bound in ac- 
tions to recover damages for an alleged unrea- 
sonable charge by the established rate. 

It had also been held that a railroad could 


" even excuse its infraction of a state law for col- 


lecting a higher rate than that expressed in the 
bill of lading, where this was according to the 
established rate; as state law must yleld to 
federal law on this subject. R. Co. v. Hefley, 
158 U. S. 98. 

The Abilene case does not discuss jurisdic- 
tion as distinguishable between state and fed- 
eral courts, but as to its being ousted or not 
by the power vested jin the interstate commerce 
commission, and as the case considered came 
up from a state court, the principle stated in 
Clafflin v. Houseman, 93 U. S. 136, that “rights, 
whether legal or equitable, acquired under the 
laws may be prosecuted in the United States 
courts or in the state courts competent to de- 
cide rights of the like character and class, sub- 
ject to this qualification that when a right 
arises under a law of the United States, con- 
gress may, if it sees fit, give the federal courts 
exclusive jurisdiction,’ was impliedly recog- 
nized. 

The Louisiana Supreme Court, therefore, ap- 
pears to have rightly held the interstate car- 
rier was suable in a state court for the excess 
charged over the published rate. If the shipper 
was bound by the published rate and the car- 
rier could conclusively defend itself in the fol- 
lowing of it, there was but one question that 
might possibly have been urged by the car- 
rier, and that was that it was not like the 
shipper, also conclusively bound by that rate, 
and could urge its being unreasonably low. But 
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the same rule of not allowing collateral attack 
on the finding of the commission as against 
the shipper, would seem a fortiori to apply to 
the carrier. It is over it the commission is 
given jurisdiction, and that jurisdiction both 
binds it in favor of shippers and protects it 
as against them. 








IS A RAILWAY TICKET IN ITS OR- 
DINARY FORM, EXCLUSIVE EVI- 
DENCE, BETWEEN THE TRAV- 
ELER AND THE CONDUCTOR, OF 
THE TRAVELER’S RIGHT TO BE 
CARRIED? 





Upon no question, under the law of 
carriers, has there been a greater diver- 
sity of legal opinion than upon the ques- 
tion as to whether a railway ticket is, as 
‘between the passenger and train conductor, 
exclusive evidence of the passenger’s right 
to passage, or, whether such right can be 
established outside of the ticket by ex- 
trinsic evidence. The frequency that the 
courts are called upon to consider this 
question makes it an important, as well as 
interesting one. 

Ordinarily a railway ticket for passage 
is regarded as a mere token, voucher or 
receipt adopted by the carrier for its con- 
venience, to show that the passenger to 
‘whom it was issued or sold has paid the 
required fare for his right to be carried.* 
It is merely evidence of such right and 
‘cannot be said, in its ordinary form, as 
such a token or voucher, to constitute the 
sole contract for passage between the car- 
tier and passenger. As one author puts 
it: “Tickets issued by a railway company 
to a passenger are prima facie evidence of 
a contract between the railway company 
and the passenger, to transport the latter 
and his personal baggage from the station 
named therein as the place of departure, 
to the station named therein as the place of 
-destination.””? 

(1) 25 Am. * Eng. Ency. Law, 1074, 1075; 
Elliott, Railroads, Sec. 1593; Thompson Carriers 
of Passengers, 65; Fetter, Carriers of Passen- 
‘wers, 711 and cases cited; Petrie v. Penn. R. Co., 
42 N. J. L. 449; Article on “Tickets” in 1 Har. 


Law Rev., p. 20. 
(2) Wood on Railroads (2d ed.), 1634. 





But as the tickets now issued by the 
various railway companies are not uni- 
form, and many now contain special stipt- 
lations and limitations, it is held that where 
there are stipulations and limitations on 
the ticket, known and assented to by the 
purchaser, that such tickets as to such stip- 
ulations, constitute binding contracts be- 
tween the parties.* It is well settled that 
a rule, requiring passengers who do not 
pay cash fare, to manifest their right to 
be carried by the production of tickets or 
other proper tokens, is a reasonable and 
valid one.* In speaking of this rule one 
court said: “Moreover, such rule is so 
general with carriers that it may be af- 
firmed not only that those who deal with 
them take notice of it, but that every per- 
son of average intelligence does know of 
it.”> So if a person enters the cars of a 
transportation company, and has no ticket, 
and refuses to pay his fare in cash, he may 
be expelled from the cars, no more force 
being used than is necessary for such pur- 
pose. This proposition is too firmly set- 
tled to necessitate the citation of authori- 
ties, but where through the mistake pri- 
marily of an agent of the company, a pas- 
senger is furnished with a wrong token or 
ticket, then the expelling of the passenger 
by the company’s agent in charge of its 
train, over the explanation of the passen- 
ger, gives rise to the question as to wheth- 
er such ticket, so given, is exclusive evi- 
dence of the passenger’s right to passage 
or not, and whether expulsion under such 
circumstances is iustifiable. The fact that 
the initial wrong was committed or made 
by the agent of the railway company in 
the majority of such cases, has, in the 
writer’s opinion, been the basis and rea- 
son for the rule, now established in many 
states, that the ticket is not exclusive evi- 
dence in such a case, but is open to ex- 
planation by the passenger, which must 


(3) 25 Am. & Eng. Ency. Law, 1074. 

(4) Downs v. New York, etc., R. Co., 36 Conn. 
287, 4 Am. Rep. 77; Shelton v. Lake Shore, etc., 
R. Co., 29 Ohio St. 214; Pullman etc, Co. v. Reed, 
75 Ill. 125, 20 Am. Rep. 232; Hibbard vy New 
York, etc., R. Co., 15 N. Y. 455. 

(5) Indianapolis St. R. Co. vy. Wilson, 161 Ind. 
Dg. 174 (dissenting opinion by Gillett, J.). 
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be heeded by the company’s servants, and 
that an expulsion in such a case is wrong- 
ful. 

The reasons advanced by the courts so 
holding, can be best seen from a review 
of the leading cases. In a Tennessee case,° 
where there was a mistake made by a 
street car conductor in giving a wrong 
transfer, which resulted in plaintiff’s ex- 
pulsion from the car, the Supreme Court 
in holding that the expulsion was .wrong- 
ful and that plaintiff was entitled to dam- 
ages, said: “The ticket whether for trans- 
fer, as in the present case, or for original 
passage, may well be called the carrier’s 
written direction by one agent to another 
concerning the particular transportation in 
hand; and if the direction be contrary to 
the contract, and expulsion follow as a 
consequence, the carrier must be answer- 
able for all proximate damages ensuing 
therefrom, just as any other principal is 
liable for the injurious result of misdirec- 
tion to his agent. * * * The plaintiff 
had a right to believe the transfer ticket 
all it should be. With it he diligently 
sought and promptly entered the first trans- 
fer car, and upon being challenged by the 
conductor of that car as too late to use the 
ticket, he made a fair and reasonable state- 
ment, showing that he had just left the 
other car, and that the first conductor must 
have wrongfully indicated the hour of is- 
suance on the face of the ticket. On that 
statement the plaintiff should have been 
allowed to pursue his journey to its end. 
He owed the company no other duty, and 
his expulsion under such circumstances 
was a tortious breach of the contract, for 
which he became entitled to recover all 
proximately resulting damages, including 
those for humiliation and mortification, if 
such were in fact sustained.” 

In Hot Springs R. Co. v. Deloney,’ the 
passenger presented to the conductor of 
the defendant’s train a ticket which he had 
purchased for passage to a certain point 


(6) O’Rourke v. Street R. Co., 103 Tenn. 124, 
52 S. W. 872, 76 Am. St. Rep. 639, 46 L. R. A. 614, 

(7) Hot Springs R. Co. v. Deloney, 65 Ark. 
377, 45 S$. W. 341. 67 Am. St. Rep. 913. 





on the railroad. This ticket by mistake 
or fault of the ticket agent had not been 
properly made out so as to show that the 
passenger was entitled to passage to the 
place to which he had paid his fare. On 
his refusal to pay the additional fare de- 
manded he was ejected. In holding that 
such ejectment was unlawful the higher 
court said: “There is this much to be 
said however, and that is that the tendency 
of more recent decisions is towards at least 
a conservative view of the principle con- 
tended for by appellee’s counsel; and we 
adopt that in this case, to-wit, that, not- 
withstanding the conductor has only car- 
ried out the company’s rules and regula- 
tions, and these are reasonable, and he 
therefore may be exonerated from blame 
personally yet, as the company, through its 
ticket agent acting for it, was guilty of 
doing that which produced all the injury 
the plaintiff may have suffered from being 
put off the train, it is liable for such, and 
cannot shield itself behind the faithfulness 
of its servant, the conductor, for its negli- 
gence in not delivering a proper ticket to 
the plaintiff, has not only injured the plain- 
tiff, if indeed he was injured, but placed 
the conductor in the attitude of participat- 
ing in the wrong-doing, while yet perform- 
ing his duty personally, while of course 
ignorant of the wrong done to the plain- 
tiff, if any was done.” 

The Supreme Court of the State of 
Washington, uses the following language 
in holding a street car company liable in 
damages for expelling a passenger from 
one of its cars who had been given a wrong 
transfer: “It seems to us that in accord- 
ance with the general principles of law the 
appellant should recover. It is too plain 
for argument that only the right to sue for 
the recovery of the fare or a portion of 
the fare received by the company will be 
totally inadequate, and, through the plain, 
everyday law governing agency, the com- 
pany is responsible for the acts of its 
agents and for their mistakes. This mis- 
take it was the duty of: the company to 
correct. It must necessarily correct it 
through its agents. It makes no difference, 
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in reason, that the agent who was called 
upon to correct the mistake was another 
and different agent from the one who 
made the mistake. They were both agents 
of the company, and the act of the first 
conductor was in effect the act of the sec- 
ond conductor, because the acts of both 
were the acts of the company, the com- 
pany having for its own convenience in- 
trusted its business to two agents instead 
of one. The contract was made when the 
‘passenger paid the fare, and it was a con- 
tract not with any particular agent of the 
company, but with the company through 
its agent. The first conductor, who made 
the mistake, was not the agent of the pas- 
senger, but was the agent of the company, 
and his mistake was therefore the mistake 
of the company. If any other rule pre- 
vailed the result would be that the com- 
pany would be allowed to deprive the pas- 
senger of part of the benefit of his con- 
tract on account of the mistake made by 
the company, and for which he was in no- 
wise to blame, for he had a right to as- 
sume that the conductor furnished him with 
the transportation for which he asked and 
for which he paid.’’® 

A somewhat similar case was decided 
adversely to the railroad company by the 
. Appellate Court of Indiana.° There the 
passenger was given a ticket to a city other 
than the one asked and paid for, and which 
was between the starting point of the pas- 
senger and the city to which he desired to 
go. When this city was reached the con- 
ductor demanded additional fare; the pas- 
senger explained the situation in regard to 
the ticket and also stated that he had no 
money with which to pay fare further. 
The conductor refused to heed or- accept 
such explanation and upon the failure of 
the passenger to pay the fare demanded, 
ejected him from the train. It was held 
that in that case, under the circumstances. 
that the passenger was entitled to recover 
damages for the wrongful expulsion. In 


(8) Lawshe v. Tacoma R. Co. (Wash.), 70 Pac. 


118. 
(9) Evansville, etc., R. Co. v. Cates, 14 Ind. 
App. 172. 





answering the contention of appellant that 
it is impracticable for a conductor to in- 
vestigate the explanations or statements of 
a passenger in regard to his ticket for the 
reason that while so doing the passenger 
may reach his destination and depart from 
the train, and that the company could not 
pursue him without inconvenience and ex- 
pense, the court said: “This is not much 
more impracticable than for a passenger to 
pay a second time who has no more money; 
nor is it, perhaps, much more inconvenient 
for the company to pursue the passenger 
for his fare than for the passenger to go to 
the expense and trouble of convincing the . 
company that its official has made a mis- 
take and compelling the return of the 
money improperly exacted. As a rule, the 
amount involved and the expense and trou- 
ble required would be widely dispropor- 
tionate.” 


In an Iowa case,’ the ticket agent of 
the defendant sold the plaintiff a ticket 
which by mistake of the agent was ante- 
dated fhree days from the time of its pur- 
chase. The plaintiff presented. it for, pass- 
age on the day it was actually issued, but 
the conductor in charge of the train re- 
fused to accept it because on its face it 
disclosed that the time for using it had 
expired. The plaintiff refused to pay the 
fare and was ejected. The court, under 
the facts, held that the railroad company 
was liable for damages by reason of the 
unlawful expulsion of the plaintiff. 

In the case of Laird v. Pittsburg Trac- 
tion Co.,"" a conductor of the defendant’s 
street car issued a transfer ticket to the 
plaintiff. This ticket contained two punch 
marks in respect to the time of its issue. 
One indicated 7:30 a. m. and the other 9 
a.m. The conductor on the transfer car 
refused to accept it upon the ground that 
it was two hours old, and not within the 
time limit as provided by the rules of the » 
company. The plaintiff explained to him 
that the ticket had been in fact issued at 


(10) Ellsworth v. Chicago, etc, R. Co., 95 
Iowa, 98, 63 N. W. 584, 29 L. R. A 173. 

(11) Laird v. Pittsburg Traction Co., 166 Pa 
St. 4, 31 Atl. 51. 
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9 a. m. just before he took passage on the 
transfer car. On his refusal to pay the 
fare demanded he was ejected from the 
car. The court in that appeal held that the 
company was liable for the wrongful ex- 
pulsion of the plaintiff, for the reason that 
fit was respondible for the defective or 
doubtful character of the transfer ticket. 
In a Missouri case plaintiff was ejected 
from the train after presenting a ticket 
which the conductor claimed had expired, 
although the ticket showed that it was good 
until a later date than the day on which 
he was using it. The ticket also contained 
a provision that in case of dispute between 
the passenger and conductor as to the right 
to transportation under it, the passenger 
must pay his fare and apply to the com- 
pany for redress. It was held that the 
expulsion was unlawful and the condition 
in the ticket invalid. In regard to the va- 
lidity of the condition the Supreme Court 
of Missouri said: “A multitude of cases 
could be cited bearing upon the question 
under consideration, but as there is an 
irreconcilable conflict between the adjudi- 
cations, the foregoing is sufficient to show 
that, whilst in England it is held that a 
railroad company may by special contract, 
either expressly or impliedly agreed to by 
the passenger, limit its liability, and pre- 
scribe rules of procedure in cases like the 
case at bar, still the American rule has 
long been settled that a railroad company 
cannot, even by an express contract signed 
by the passenger, limit its common law lia- 
bility for negligence, and the rule is equally 
as well settled that no provision contained 
in the ticket will be binding upon the pas- 
senger whether expressly or impliedly ac- 
cepted unless such provision is a just and 
reasonable one in the eye of the law. The 
reason underlying the rule is that, while 
ordinarily the courts will enforce contracts 
made by persons who are sui juris, still the 
public has an interest in contracts for car- 
fiage of passengers, and the law will re- 
quire them to be just and reasonable, even 
if the passenger had not so required or 
had otherwise expressly agreed. * * * 
The provision is unreasonable, and was 





not binding upon the plaintiff. In fact, it 
is essentially unilateral in character.’’* 

In a late case upon this subject,’* the 
Supreme Court of Georgia holds that, if a 
mistake is made by a conductor of the first 
car in issuing a transfer, and the passenger 
presents it to the conductor of the second 
car, and gives a reasonable explanation of 
the mistake, that the conductor of the sec- 
ond car, must determine at his peril wheth- 
er the passenger is entitled to ride upon the 
transfer, notwithstanding that it does not ~ 
upon its face show such right. 

In Wood on Railroads,** that author 
says: ‘‘When the passenger asks and pays 
for a certain ticket, and the station agent 
by mistake gives him a different one, which 
does not entitle him to the passage desired, 
the conductor has no right to expel him, 
and the company is liable in damages if 
he is expelled. The passenger has the right 
to rely on the agent to give him the right 
ticket. There are authorities which hold 
the other way, but it seems that their views 
are indefensible.” 

A leading Encyclopedia of Law, after 
stating that some of the authorities assert 
that a railroad conductor cannot be ex- 
pected to listen to the passenger’s explana- 
tion in regard to the ticket in dispute ; that 
the passenger should either pay the fare 
demanded by the conductor or leave the 
train, and then sue the company for a 
breach of the contract, says: “Others hold 
that the conductor has no right to expel the 
passenger, and if he does so, the company 
is liable for damages therefor. The lat- 
ter would seem to be the better doctrine— 
it certainly has the support of the more re- 
cent cases.”’?* 


(12) Cherry v. C. & A. R. Co., 191 Mo. 489, 
90 S. W. 381, 2 L. R. A (N. S.) 695 and case 
note. 


(13) Georgia R. & Electric Co. v. Baker 
(Ga.), 54 S. E. 639. See also Cincinnati. New 
Orleans & Texas Pac. R. Co. v. Harris, 115 Tenn. 
501, 91 S. W. 211, 5 Lb R. A. (N. S.) 779 and case 
note. 

(14) Wood. Railroads (2d ed.), Sec. 349. 

(15) 25 Am. & Eng. Ency. Law, 1076. As 
cases denying the conclusive force of a railroad 
ticket, either directly or indirectly. See Trice v. 
Chesapeake, etc., R. Co., 40 W. Va. 271, 21 S. E. 
1022; Northern Pac. R. Co. v. Pauson, 70 Fed. 585, 
30 L. R. A. 730; Ray v. Courtland, etc., Trac. Co., 
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The contrary doctrine to the one as above 
stated, and which is upheld by many re- 
spectable authorities is based upon the fact 
that the passenger has a complete remedy 
in contract for the breach in failing to de- 
liver to him a proper ticket, and if he in- 
sists upon remaining upon the train, not 
having a proper ticket, then he brings the 
ejectment upon himself, and the railroad 
should not be held liable for the same. 
One of the clearest decisions so holding, is 
Bradshaw v. South Boston R. Co.%* The 
action was in tort in expelling a person 
from a street car who insisted upon travel- 
ing upon a wrong transfer that had been 
given him by mistake. In disposing of the 
case, the court said: “The conductor of 
a street railway car cannot reasonably be 
required to take the mere word of a pas- 
senger that he is entitled to be carried by 
reason of having paid fare to the conduc- 
tor of another car; or even to receive and 
decide upon the verbal statement of others 
as to the fact. The conductor has other 
duties to perform, and it would often be 
impossible for him to ascertain and decide 
upon the right of the passenger, except in 
the usual, simple and direct way. The 
checks used upon the defendant’s road were 
transferable, and a proper check, when 
given, might be lost or stolen, or delivered 
to some other person. It is no great hard- 
ship upon the passenger to put upon him 
the duty of seeing to it, in the first in- 
stance, that he receives and presents to 


46 N. Y. Supp. 521; N. Y., ete., R. Co. v. Winters, 
143 U. S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71; Burn- 
ham v. Grand Trunk R. Co., 63 Me. 298, 18 Am. 
Rep. 220; Philadelphia. etc., R. Co. v. Rice, 64 
Md. 63, 21 Atl. 97; Pittsburg, etc., R. Co. v. Hen- 
nigh, 39 Ind. 509; Cleveland, etc., R. Co. v. Kins- 
ley, 27 Ind. App. 135, 87 Am. St. 245; Head v. 
Georgia P. R. Co., 79 Ga. 358; Southern Kansas 
R. Co. v. Rice, 38 Kan. 398; Wilsey v. Louisville 
& N. R. Co., 83 Ky. 511; L. & N. R. Co. v. Breck- 
inridge, 99 Ky. 1; Forsee v. Alabama, G. S. R. 
Co., 63 Miss. 66, 56 Am. Rep. 801; Cherry v. Kan- 
sas City, etc., R. Co., 52 Mo. App. 499; Elliott 
v. N. ¥., C. & H. R. Co., 53 Hun, 78; Townsend 
v. New York, C. & H. R. R. Co., 6 Thomp. & C. 
495; Missouri P. R. Co. v. Martino, 2 Tex. Civ. 
App. 634; Gulf C. & S. F. R. Co. v. Ratha, 3 Tex, 
Civ. App. 73; Gulf C. & S. F. R. Co. v. Wright, 
2 Tex. Civ. App. 463; Yorton v. M., L., S. & W. R. 
Co., 62 Wis. 367. ‘ 

(16) Bradshaw v. South Boston R. Co., 135 
Mass. 407, 46 Am. Rep. 481. 





the conductor the proper ticket or check; 
or, if he fails to do this, to leave him to 
his remedy against the company for a 
‘breach of its corttract. ‘Otherwise, the 
conductor must investigate and determine 
the question, as best he can, while the car 
is on its passage. The circumstances would 
not be favorable for a correct decision in 
a doubtful case. A wrong decision in favor 
of the passenger would usually leave the 
company without remedy for the fare. 
The passenger disappears at the end of 
the trip; and, even if it should be ascer- 
tained by subsequent inquiry that he had 
obtained his passage fraudulently the legal 
remedy against him would be futile. A 
railroad company is not expected to give 
credit for the payment of a single fare. A 
wrong decision against the passenger, on 
the other hand, would subject the com- 
pany to liability in an action at law, and 
perhaps with substantial damages. * * * 
It is a reasonable practice to require a pas- 
senger to pay his fare, or to show a ticket, 
check, or pass; and in view of the diffi- 
culties above alluded to, it would be un- 
reasonable to hold that a passenger, with- 
out such evidence of his right to be car- 
ried, might forcibly retain his seat in a 
car, upon his mere statement that he is en- 
titled to a passage. If the company has 
agreed to furnish him with a proper ticket, 
and has failed to do so, he is not at lib- 
erty to assert and maintain by force his 
rights under that contraet; but he is bound 
to yield, for the time being, to the reason- 
able practice and requirements of the com- 
pany, and enforce his rights in a more ap- 
propriate way. It is easy to perceive that 
in a moment of irritation and excitement 
it may be unpleasant to a passenger who 
has once paid to submit to an additional 
exaction. But, unless the laws hold him 
to do this, there arises at once a conflict of 
rights. His right to transportation is no 
greater than the right and duty of the con- 
ductor to enforce reasonable rules, and to 
conform to reasonable and settled customs 
and practices, in order to prevent the com- 
pany from being defrauded, and a forcible 
collision might ensue. The two stpposed 
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rights are in fact inconsistent with each 
other. If the passenger has an absolute 
right to be carried, the conductor can have 
no right to require the production of a 
ticket or the payment of fare. It is more 
reasonable to hold that, for the time be- 
ing, the passenger must bear the burden 
which results from his failure to have a 
proper ticket.” 

The rule, that a passenger cannot invite 
the application of force to remove him from 
a train, when he is riding upon a ticket 
not good as a result of a mistake of an 
agent, and then recover damages for such 
ejectment, is thus clearly stated by the 
Supreme Court of New York.’’ The 
court said: “If, after this notice, he waits 
for the application of force to remove him, 
he does so in his own wrong; he invites the 
use of the force necessary to remove him; 
and if no more is applied than is necessary 
to effect the object, he can neither recover 
against the conductor or company there- 
for. This is the rule deducible from the 
analogies of the law. No one has the 
right to resort to force to compel the per- 
formance of a contract made with him by 
another. He must avail himself of the 
remedies the law provides in such cases. 
This rule will prevent breaches of the 
peace instead of producing them; it will 
leave the company responsible for the 
wrong done by its servants without aggra- 
vating it by a liability to pay thousands of 
dollars for injuries received by an assault 
and battery, caused by the faithful efforts 
of its servants to enforce its lawful regula- 
tions.” 

That the court will not sanction a rule 
which would tend to promote breaches of 
the peace, is brought out in an Illinois 
case,‘* where the court said: ‘Had ap- 
pellee paid the fare demanded he might 
have sued the company and recovered for 
a breach of the contract. Had he left the 
train when the conductor refused to re- 
ceive the ticket and ordered him to leave, 


(17) Townsend v. New York, etc., R. Co., 56 
N. Y. 295, 15 Am. Rep. 419. 

(18) Penn. R. Co. v. Connell, 112 Ill. 295, 304, 
306, 54 Am. Rep. 238. 





he might have sued and recovered for all 
damages sustained in consequence of the 
act of the conductor expelling him from 
the train. * * * A train crowded with 
passengers—often women and children—is 
no place for a quarrel or a fight between 
a conductor and a passenger, and it would 
be unwise, and dangerous to the traveling 
public, to adopt any rule which might en- 
courage a resort to violence on a train of 
cars.” 


A Michigan case,?* which is often cited 
as a leading case, comes out squarely on 
the question as to a railroad ticket being 
exclusive evidence of the passenger’s right 
to be carried. In the opinion of the court, 
written by Marston, J., it is said: “How, 
then, is the conductor to ascertain the con- 
tract entered into between the passenger 
and the railroad company where a ticket 
is purchased and presented to him? Prac- 
tically there are but two ways,—one, the 
evidence afforded by the ticket; the other, 
the statement of the passenger contradicted 
by the ticket. Which should govern? In 
judicial investigations we appreciate the 
necessity of an obligation of some kind 
and the benefit of a cross-examination. At 
common law parties interested were not 
competent witnesses, and even under our 
statute the witness is not permitted, in 
certain cases, to testify as to facts which, 
if true were equally within the knowledge 
of the opposite party, and he cannot be 
procured. Yet here would be an investi- 
gation as to the terms of a contract, where 
no such safe-guards could be thrown 
around it, and where the conductor, at his 
peril, would have to accept of the mere 
statement of the interested party. I seri- 
ously doubt the practical workings of such 
a method, except for the purpose of en- 


. couraging and developing fraud and false- 


hood, and [ doubt if any system could be 
devised that would so much tend to the 


(19) Frederick v. Marquette, etc., R. Co., 37 
Mich. 342, 26 Am. Rep. 531. See also Hufford v. 
Grand Rapids, etc., R. Co., 53 Mich. 118, 18 N. 
W. 580; Mahoney v. Detroit S. R. Co., 93 Mich. 
612, 18 L. R. A. 335, 32 Am. St. Rep. 528; Keen v. 
Detroit Electric R., 123 Mich. 247, 81 N. W. 
1084. 
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disturbance and annoyance of the traveling 
public generally. There is but one rule that 
can safely be tolerated with any decent 
regard to the rights of railroad companies 
and passengers generally. As between the 
conductor and passenger, and the right of 
the latter to travel, the ticket produced 
must be conclusive evidence, and he must 
produce it when called upon, as the evi- 
dence of his right to the seat he claims. 
Where a passenger has purchased a ticket 
and the conductor does not carry him ac- 
cording to its terms, or, if the company 
through the mistake of its agent has given 
him the wrong ticket, so that he has been 
compelled to relinquish his seat, or pay 
his fare the second time in order to retain 
it, he would have a remedy against the 
company for a breach of the contract.” 

In a federal case,?° the court said: “The 
law settled by the great weight of author- 
ity, and but recently declared in a case in 
this court,”* is, that the face of the ticket 
is conclusive evidence to the conductor of 
the term of the contract of carriage be- 
tween the passenger and the company. 
The reason for this is found in the im- 
possibility of operating railways on any 
other principle, with a due regard to the 
convenience and safety of the rest of the 
traveling public, or the proper security of 
the company in collecting its fares. The 
conductor cannot decide from the state- 
ments of the passenger what his verbal 
contract with the ticket agent was, in the 
absence of the counter evidence of the 
agent. To do so would take more time 
than a conductor can spare in the proper 
and safe discharge of his manifold and im- 
portant duties, and it would render the 
company constantly subject to fraud, and 
subsequent loss. The passenger must sub- 
mit to the inconvenience of either paying 
his fare or ejection, and rely upon his 
remedy in damages against the company for 
the negligent mistake of the ticket agent. 
There is some conflict among the authori- 


(20) Poulin v. Canadian Pac. R. W. Co., 52 
Fed. 197. 

(21) New York, etc., R. R. Co. v. Bennett, 50 
Fed. 496, 1 C. C. A 544. 





ties, but the great weight of them is in 
favor of the result here stated.” 
In a late Virginia case,?* a passenger was 
by mistake given a ticket to an intermedi- 
ate point to his real place of destination. 
After passing this point he refused to pay 
additional fare and was ejected by the 
conductor, In holding such ejection jus- 
tifiable the Court of Appeals of that state, 
following the reasoning of the Michigan 
court, as set out in the “Frederick case,” 
said: “Unquestionably there is great con- 
flict in the authorities as to what should be 
the controlling rule in such cases, and we 
have been cited to a number of them by 
plaintiff’s counsel which take the opposite 
view; but we do not deem it necessary to 
review them at length, as in our opinion 
the more satisfactory and safe rule is that 
adhered to in the line of cases beginning 
with Frederick v. Marquette H. & Q. R. 
Co.. Under this rule the defendant’s con- 
ductor in this case had the right to eject 
the plaintiff, and the ejection itself was 
not wrongful or tortious, and no suit for 
tort can be maintained unless undue force 
or violence accompanied the ejection.” 


One of the latest cases upon this sub- 
ject which holds that a railroad ticket is 
exclusive evidence of the passenger’s right 
to be carried, is the case of Shelton v. Erie 
R. R. Co.** In that case plaintiff was 
wrongfully given a limited ticket and at- 


_tempted to use it after it had expired. This 


resulted in his ejectment from the train, 
on a refusal to pay further fare. The New 
Jersey Court of Appeals in holding that 
a passenger does not pay fare until his 
ticket is accepted by the conductor, said: 
“By far the greater number of the cases 
thus referred to (as supporting the plain- 


tiff’s right to damages for ejection) pro- 


ceed upon the idea that the delivery of a 
wrong ticket by the ticket agent, or the 
giving of misleading information, estab- 
lishes a contractual right between the in- 
jured passenger and the railroad company, 


(22) Virginia & Southwestern R. Co. v. Hall, 
105 Va. 729, 54 S. E. 872.6 L. R. A. (N. 8.) 899. 

(23) Shelton v Erie R. Co. (N. J.), 66 Atl. 403, 
9L. R. A. (N. 8S.) 727. : 
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for the breach of which the train conduc- 
tor must afford redress upon a summary 
investigation. The fundamental fallacy of 
this position is that it assumes the author- 
ity of ticket agents to make contracts for 
railroad companies. The authority of such 
agents is notoriously limited to the sale of 
tickets and to the doing of acts that are 
ancillary thereto. * * * The other 
proposition that has been characterized as 
unsound is that the purchase of a ticket by 
a passenger is the payment of his fare. 
Such was the precise claim of the plaintiff 
in the present case. The fallacy of this 
proposition must be apparent. It is one 
of fact. Payment of fares is made to the 
conductor alone. This is true whether such 
fare be by cash or by ticket. Ticket agents 
do not collect or receive fares. They is- 
sue tickets. A fare is a payment that is 
made when the right of carriage is claimed. 
The very word ‘fare’ originally meant 
‘journey.’ When a ticket is accepted by 
the conductor, it becomes a fare, but not 
before. * * * The failure to observe 
this distinction has resulted in a line of 
decisions which, while recognizing the 
right of the conductor to expel a passenger 
for nonpayment of fare, hold ‘that the 
company is liable for such expulsion if in 
point of fact, to use the language of these 
cases, ‘the passenger has paid his fare to 
the ticket agent.’” 


In a note to a Massachusetts case,?* Mr. 
Freeman states that the rule is that the 
passenger “should either pay the fare de- 
manded or quit the train; and in either 
case we think he ought to recover, as a 
part of his damages, reasonable compen- 
sation for the indignity put upon him by 
the company through the default of its 
servant. But he can add nothing to his 
claim by remaining in the car until forcibly 
ejected, for the rule under which he is 
ejected, being reasonable, is a complete pro- 
tection to the company and its servants 
against the recovery of any damages, di- 
rectly or indirectly, for an assault made 
necessary by his own obstinancy, if no 


(24) Com. v. Power (Mass.), 41 Am. Dec. 475. 





more violence than is required for his 
ejectment is used.” 

In Judge Baldwin’s treatise on American 
Railroad Law,” that author says: “But, as 
between the passenger and the conductor 
of the car in which he is, the terms of the 
ticket or check are conclusive, and the right 
to ride upon it on that train is, for the time 
being, to be determined accordingly * * * 
In any of these cases where the ticket varies. 
from the true contract if the passenger is 
ejected, the conductor commits no trespass, 
but the company is liable to an action for 
The damages for this 
breach will not be aggravated by the er- 
pulsion from the car. The plaintiff should 
have left it voluntarily.” 


breach of contract. 


It would seem to be agreed by all the au- 
thorities that where unnecessary force is 
used in expelling a passenger, that the rail- 
road company is liable for such assault. 
Whether the force used was unnecessary or 
not would usually be a question for the 


jury under proper instructions from the 


court. 
From a somewhat thorough review of 
the authorities pro and con on this mooted 


(25) Baldwin’s American Railroad Law, 292- 
293. See also Mechem’s Hutchinson, Carr., Sec. 
580 j; Hutchinson on Carriers, (2d ed.), sec.580 h; 
St. Louis & S. F. R. Co. v. Trumble, 54 Ark. 
354; Pullman Palace Car Co. v. Reed, 75 TIl. 
125, 20 Am. Rep. 232: C., B. & Q. v. Griffin, 68 Til. 
499; C. & N. W. R. Co. v. Baunerman, 15 Ill. App. 
100; A. T. & S. F, R. v. Hogue, 50 Kan. 40; 
Curtis v. Louisville City R. Co, 94 Ky. Law R. 
573, 21 L. R. A. 649; Standish v. Narragansett 
S. S. Co., 111 Mass. 512; L. S. & M. C. R. Co. 
v. Pierce, 47 Mich. 277; Van Dusen v. Grand 
Trunk R. Co., 97 Mich. 239; White v. G. R. & IL. 
R. Co., 107 Mich, 681; Sanford v. Eighth Ave. 
R. Co., 23 N. Y. 343; C., H. & D. R. Co. v. Cole,. 
29 Ohio St. 126, 23 Am. Rep. 729; Peabody v. 
Oregon R. & Nav. Co., 21 Ore., 121, 12 L. R. A 
$23; Magee v. Oregon R. & Nav. Co., 46 Fed. 
734; Gibson v. East Tenn. V. & G. R. Co., 30 Fed. 
904; Poulin v. Canadian P. R. Co., 6 U. 8S. App. 
298, 17 L. R. A. 800; Western Maryland R. Co. v.- 
Stockdall, 83 Ind. 245; Virginia & Southwestern 
Ry. Co. v. Hill, 105 Va. 729, 54 S. E. 872, 6 L. R- 
A. (N. S.) 899. 
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subject, admitting the conflict of authority 
upon the same, yet the writer is disposed 
to make the following legal conclusions, 
deducted from the holdings, as being the 
most logical, reasonable and as supported 
by the most recent decisions. 

Ist. A railroad ticket is, as between the 
passenger and conductor, the exclusive evi- 
dence of the passenger’s right to be carried. 

2d. It is a passenger’s duty to examine 
his ticket or transfer, when the same is 
given to him, and if there is any mistake in 
the same, to call the agent’s attention to 
it, so that it may be corrected. 

3d. It would tend to promote breaches 
of the peace to require a conductor to take 
the oral statement of a passenger, where 
he has no valid ticket, and to allow him to 
ride on the strength of such statements. 
Such a method is, taking into consideration 
the nature of the railroad business, im- 
practicable. 

4th. <A passenger having been given a 
wrong ticket and required to pay additional 
fare, or to leave the train, has full redress 
against the company for breach of the con- 
tract to deliver a valid ticket, and is not 
justified in remaining until ejected. 

sth. <A rule of a railroad company that 

-a passenger must either pay his fare in cash 

or show a valid ticket or check, is a reason- 
able one, and one necessary to the success- 
ful operation of a railroad. 

6th. A passenger does not “pay fare” 
until his ticket is accepted by the conductor, 
and if not accepted he may be lawfully 
ejected. 

7th. Only such force as is necessaty 
to remove a passenger from a train can he 
used, where the passenger has no proper 
ticket and refuses to pay the fare de- 
manded. 

SUMNER KENNER. 

Huntington, Indiana. 





BANKRUPTCY—LANDLORD AND TENANT. 





SHAPIRO v. THOMPSON. 





Supreme Court of Alabama, April 6, 1909. 





A trustee of a bankrupt tenant who uses the 
leased premises thereby makes the estate liable 
for the value of such use, and the relation of 
landlord and tenant is not dissolved by the 
landlord's acceptance of rent from the trustee, 
though the landlord filed a petition in the bank- 
ruptecy court for the appointment of a receiver. 
to carry on the bankrupt’s business. 


SAYRE, J.: On September 27, 1904, the 
appellant and appellee, being then related as 
lessee and lessor of a storehouse in the city of 
Gadsden, entered upon a formal written re- 
newal of the lease. The renewed term was 
for the year 1905, beginning on the ist of 
January of that year. The agreed annual 
rental was $900, payable in 12 equal monthly 
installments. December 29, 1904, and so prior 
to the beginning of the new term, the appellant 
filed his voluntary petition in the District 
Court of the United States asking to be ad- 
juded a bankrupt. January 2, 1905, he was 
adjudged a bankrupt, and in due course he 
was discharged. In the course of the pro 
ceedings in bankruptcy, the bankrupt asserted 
his claim of exemptions in the stock of goods 
which had been kept by him in the storehouse, 
and his claim was allowed, and goods to the 
extent of $1,000 in value were set apart to 
him. January 24, 1905, the appellee commenc- 
ed this action to enforce her demand for the 
entire rent to accrue during the year 1905 
by suing out an attachment under section 
2716 et seq. of the Code of 1896. The levy 
was upon the “stock of goods set apart as 
exempt to S. A. Shapiro by the trustee in 
bankruptcy.” These goods had remained in 
the storehouse until the date of the levy (Jan. 
24, 1905); the custody and control of the 
storehouse remaining with the trustee and a 
receiver appointed by the federal court. Sec- 
tion 2716 of the Code of 1886 provided: 
“The landlord of any storehouse, dwelling 
house, or other building, shall have a lien 
on the goods, furniture and effects belonging 
to the tenant, for his rent, which shall be 
superior to all other liens, except those for 
taxes.” In Nicrosi v. Roswald, 113 Ala. 592,- 
21 So. 338, announcing the result of pre- 
vious adjudications, it was said: “We have 
held that the lien in a case of the kind at- 
taches from the commencement of the 
tenancy, for the security of the rent when 
it matures, and that it attaches for the whole 
rent, for the entire term, upon all the proper- 
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ty belonging to the tenant, which ‘enjoyed. 
the protection of the premises for which the 
rent is claimed,’ so long as the property can 
be found and identified, provided it has not 
come to the hands of a bona fide purchaser 
without notice of the lien.” Andrews Mfg. Co. 
v. Porter, 112 Ala. 381, 20 So. 475. In 
Ex parte Barnes, 84 Ala. 540, 4 So. 769, 
it had been held that taking a lease of a 
storehouse, and placing merchandise in it 
under the lease, must be treated as the equiva- 
lent of a valid agreement giving a lien. Still 
earlier it had been said in Knighton v. Curry, 
62 Ala. 404, of the effect of a contract which, 
under the law, carried with it a lien. “The 
lien created * * * is not that of an exe- 
cution, a mere legislative remedy; but, the 
bond of the tax collector being a contract 
by which the law had previously declared 
liens should be created, such lien is a lien 
by contract, so far as all parties to the bond 
are concerned”—citing County of Dallas v. 
Timberlake, 54 Ala. 403; Schuessler v. Dud- 
ley, 80 Ala. 547, 2 So. 526, 60 Am. Rep. 124. 
In section 17 of the bankruptcy act (Act July 
1, c. 541, 30 Stat. 551 [U. S. Comp. St. 1901, 
p. 3428]) it is provided that a discharge in 
bankruptcy shall release a bankrupt from all 
of his provable debts with some exceptions 
which do not affect the case in hand. The 
federal courts have generally held that the 
relation of landlord and tenant is severed 
by the adjudicated bankruptcy of the tenant. 
The question, however, has not been passed 
on by the Supreme Court of the United States 
so far as we are advised. As persuasive in 
some degrees that Congress did not intend 
that an adjudication of the tenant’s bank- 
ruptcy should operate as a discharge from 
his debt for rent to accrue, we note the 
statement at page 453 of Collier on Bank- 
Tuptcy that an attempt was made when the 
amendatory act of 1903 (Act Feb. 5, 1903, ec. 
487, § 5, 32 Stat. 798 [U. S. Comp. St. Supp. 
1907, p. 1026]) was under consideration to 
insert a clause which, while denying prov- 
ability to rent to accrue, declared the bank- 
rupt’s discharge a release therefrom; but 
it was voted down in the house committee 
on the judiciary. The federal courts hold 
that rent to accrue is not a fixed liability, 
and so not provable in bankruptcy. Collier 
on Banqruptcy, 453. We are unable to follow 
the Courts of the United States which have 
passed upon the question in holding that the 
bankruptcy act was intended to operate as 
a discharge of a non-provable debt, or that 
it can have the effect to sever the relation 
established by contract between landlord and 
tenant. The plain language of the act leads 
to the contrary conclusion. 





Appellant contends that there was no entry 
under the lease, and therefore no lien ever 
came into existence; and, further, that there 
were never any goods in the leased -store- 
house placed there by the tenant during the 
term, so that the goods levied upon enjoyed 
no protection of the premises for his benefit. 
We think it a sufficient answer to both con- 
tentions to say that appellant during the term 
asserted his claim to the goods levied upon 
while they were upon the premises, and it was 
allowed. 


Again, it is insisted that the relation of 
landlord and _ tenant was dissolved by 
the landlord’s acceptance of rent from the 
trustee in bankruptcy for the month of Janu- 
ary, 1905; but the amount paid by the trustee 
was not paid as rent. Such was not the 
theory upon which the federal court ordered 
the payment. That was done in pursuance 
of the decision in Re Hays et al. (D. C.) 117 
Fed. 881, in which it was held that, if the 
trustee uses the premises, he makes the trust 
estate liable for the value of such use, but 
this is because he was in possession and 
actually used the property, and not because 
of the previous tenancy of the bankrupt. Ap- 
pellant was allowed credit for the amount so 
paid, and has no just ground of complaint 
that it came out of the bankrupt estate. 


Still again it is contended that appellant 
should have been aliowed to show that the 
landlord filed a petition in the bankruptcy 
court asking that a receiver be appointed 
in order to carry on the bankrupt’s business. 
But there was nothing in this contrary to 
appellee’s theory then and now contended for 
that the relation of landlord and tenant be- 
tween her and him continued to exist. It 
was rather in line with that theory. Appel- 
lant’s argument in this contention depends up- 
on the hypothesis that he had abandoned the 
leasehold, and that the petition for a receiver 
was tantamount to a re-entry by the land- 
lord. But, as we have seen, that relation was 
kept in being for all the purposes at least of 
the statute under which appellee was pro- 
ceeding by appellant’s claim of property as 
exempt to him. 

Further, it is said that the landlord had 
the lease levied on by the sheriff. The no- 
tice of levy did recite that it included 
the appellant’s leasehold interest, but the 
levy itself shows to the contrary. 


What we have said in effect disposes of 
every assignment of error. 

There was no error in the rulings of the 
trial court, and the judgment is affirmed. 

Affirmance. 
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Note.—Rent to Accrue Not Provable Debt— 
Severance of Relation of Landlord and Tenant.— 
Judge Sanborn, speaking ‘for Eighth Circuit Court 
of Appeals (Sanborn, Vandevanter and Philips, 
JJ.), in the case of Watson y. Merrill, 136 Fed. 
359, 69 C. C. A. 185, 14 Am. B. R. 453, says: 
“Rent, which the bankrupt has agreed to pay 
and which is to accrue subsequent to the filing of 
the petition in bankruptcy, does not constitute a 
provable claim under the bankruptcy law of 
1808, because it is not ‘a fixed liability absolutely 
owing at the time of the filing of the petition 
against him’ (section 63A), and because it is not 
an existing demand, but both the existence and 
the amount of the possible future demands are 
contingent upon unforeseen events, such as de- 
fault of the lessee, re-entry by the lessor, and 
assumption by the trustee, so that it is neither 
an unliquidated nor a liquidated provable claim.” 
In support of this he cites a number of cases, 
among others Atkins y. Wilcox, 105 Fed. 505, 44 
C. C. A. 626, 53 L. R. A. 118, 5 Am. B. R. 313. We 
do not name the other cases, some of which are 
by state courts, but may embrace some of them 
in this note. The annotator in 53 L. R. A., in case 
last above cited, which holds as the Watson case 
that the mere filing of a petition in bankruptcy does 
not mature rent notes, by reason of default in pay- 
ment of rent, in a case where rent had been 
paid beyond that time, and left the lease contract 
to stand as being or not provable in bankruptcy 
as to rents to accrue, says that this decision was 
the highest authority on that subject up to that 
time. We presume he means federal authority, 
and as regards the Bankruptey Act of 1808, as the 
old bankruptcy act expressly limited proof to 
“rent or any other debt falling due at stated 
periods” to the moment of bankruptcy. See 
Collier on Bankruptcy, Sixth Ed., p. 520. This 
case is from the Circuit Court of Appeals of the 
Fifth Circuit, opinion by McCormick, J., and 
that court cited state authority, especially Massa- 
chusetts, to show that rent to accrue under a 
lease makes a claim therefor a contingent one. 
because the lease may terminate “by eviction of 
the lessee or otherwise and no rent may ever 
accrue or become due.” See Boroditch v. Ray- 
mond, 146 Mass. 109, 15 N. E. 285. Judge San- 
born also cites a Massachusetts case in which 
the opinion was by Chief Justice Gray (after- 
wards Mr. Justice Gray of U. S. Supreme Court) 
in which it was said: “Before the day at which 
rent is covenanted to be paid, it is in no sense a 
debt—it is neither debitum nor solvendum—for 
if the lessee is evicted before that day it never 
becomes payable.” 


Severance of Relation of Landlord and Ten-. 


ant.—But this Circuit Court of Appeals declined 
to pass upon the question whether or not the pe- 
tition in bankruptcy or the adjudication severed 
the relation of landlord and tenant, but contented 
itself with holding that rent to accrue was not 
provable in bankruptcy for the reasons stated, 
and it seems that so far this question has only 
been passed on by district courts. Judge San- 
born, however, in the Watson case says “an ad- 
judication in bankruptcy does not dissolve or 
terminate the contractual relations of the bank- 
rupt, notwithstanding the decisions to the con- 
trary. In re Jefferson, 93 Fed. 448; Bray v. Cobb, 
100 Fed. 270, and In re Hays Foster & Ward 
Co., 117 Fed. 879.” His Honor, Judge Sanborn, 





seems to delight in expressing himself in a sort 
“ipse dixit” style. He says: “Its effect is to trans- 
fer to the trustee all the property of the bankrupt 
except his executory contracts, and to vest in the 
trustee the option to assume or renounce these. 
It is the assignment of the property of the bank- 
rupt to the trustee by operation of law. It neither 
releases nor absolves the debtor from any of his 
contracts or obligations. * * * It is the dis- 
charge of the bankrupt alone, not his adjudica- 
tion, that releases him from liability for provable 
debts.” As to those not provable, “his obliga- 
tions and liabilities are neither terminated nor 
released by the adjudication.” 

Thus, as to the relation being severed, we have 
three district judges, and possibly others, saying 
it is and the Eighth Circuit Court of Appeals 
saying it is not, and the Fifth Circuit Court of 
Appeals at last accounts in doubt on this ques- 
tion. 

The principal case deduces fixed liability from 
the fact of the statute creating an immediate lien, 
but this appears to us a somewhat debatable 
proposition. But quere: What would a federal 
court say as to a bankruptcy in Alabama under 
a statute thus construed? 








HUMOR OF THE LAW. 





“mM. A. P.,” that bright London weekly in 
which “T. P. O.” has his say, tells the following 
tale of the links: A well-known judge of the 
Court of Sessions was administering the oath to 
a boy of tender years, and he asked him, “Have 
you ever taken the oath? Do you know how to 
swear, my boy?” The simple reply was. “Yes, 


my lord; I’m your caddie.” Such a_ subject is 
necessarily too painful to pursue; but I 
may recall the story of the man who 


aimed a mighty swipe at his ball and—knocked 
the head of his club. There was a long pause 
while he surveyed the wreckage. “Waal,” said. 
an American onlooker, “I guess that’s the most 
profane silence I’ve ever listened to.” 





When the late Senator Wolcott first went to 
Colorado he and his brother opened a law office 
at Idaho Springs under the firm name of “Ed. 
Wolcott & Bro.” Later the partnership was 
dissolved. The future senator packed his few 
assets, including the sign that had hung outside 
of his office, upon a burro and started for George- 
town, a mining town farther up in the hills. 
Upon his arrival he was greeted by a crowd of 
miners who critically surveyed him and his out- 
fit. One of them, looking first at the sign that 
hung on the pack, then at Wolcott, and finally 
at the donkey, ventured:, 

“Say, stranger, which of you is Ed?” 





At a dinner of a local association held in 
Washington not long ago one of the speakers 
told of a farmer’s son in Illinois who conceived 
a desire to shine as a legal light. Accordingly he 
went up to Springfield, where he accepted em- 
ployment at a small sum from a fairly well- 
known attorney. At the end of three days’ study 
he returned to the farm. ‘“‘Well, Bill, how’d ye 
like the law?” asked his father. “It ain’t what 
it’s cracked up to be,” responded Bill, gloomily. 
“I'm sorry I learned it.” 
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3. Action—Contract or Tort.—An action for 
damages on an attachment bond, though it re- 
quires the commission of a tort to constitute 
a breach of the contract, is nevertheless an ac- 
tion ex contractu, not ex delicto.—State ex rel. 
Hinde v. United States Fidelity & Guaranty 
Co., Mo., 115 S. W. 1081. 

2. Distinction Between Legal and Equita- 
ble.—The distinction between legal and equita- 
ble causes and the principles governing them 
are as well preserved and as sharply defined as 
before the adoption of the Code.—Fowles v. 
Bentley, Mo., 115 S. W. 1090. 

3. Joinder of Causes.—Causes of action in 
tort may be joined in separate counts with 
causes of action in contract arising out of the 
Same transaction and affecting all the parties 
thereto.—Aylesbury Mercantile Co. v. Fitch, 
Okl, 99 Pac. 1089. 

4. Adverse Possession—Claim of Right.—One 
may not go on the land of another and acquire 
title by occupancy when he has neither color of 
title nor claim of right made in good faith.— 
Ramsey v. Wilson, Wash., 100 Pac. 177. 

5. Animals—Vicious Dogs.—One who has har- 
bored a vicious or mischievous dog for a long 
time is presumed to know of its propensities.— 
Merritt v. Matchett, Mo., 115 S. W. 1066. 

6. Appeal and Error—Employees’ Statutory 
Liability.—-Responsibility of an employer for a 
superintendent under Employer’s Liability Act, 
(Rev. Laws, c. 106), sec. 71, materially differs 
from the common-law responsibility for negli- 
gence; and hence, where a new trial is granted 
on a count for the death of an employee, based 
on his negligence, under that act, and a verdict 
on another count, under the common law is al- 
lowed to stand, the new’trial should not be 
limited to questions of damage alone.—Dulli- 
gan v. Barber Asphalt Pav. Co., Mass., 87 N. E 
567. 

7. Facts Not Shown by Record.—In the ab- 
sence of a bill of exceptions showing the evi- 
dence, it will be presumed that there was suffi- 
cient evidence to warrant the findings as to the 














sufficiency of the notice of publication and of 
service by mail.—-Pine Tree Lumber Co. v. Cen- 
tral Stock & Grain Exchange, Ill. 87 N. E. 
539. 

8. Questions of Fact.—Where the evidence 
of both parties is substantial, the appellate 
court cannot weigh the evidence.—Carlton v. 
Monroe, Mo., 115 S. W. °1057. 

9. Attorney and Client—<Action for Compensa- 
tion.—A client’s suit against his attorney for 
the proceeds of an unauthorized settlement is a 
ratification of the settlement.—Beagles v. Rob- 
ertson, Mo., 115 S. W. 1042. 

10. Disbarment.—Rev. St. 1887, sec. 4002, 
subd. 1, authorizing disbarment of an attorney 
on conviction of a felony or misdemeanor in- 
volving moral turpitude, held not a cruel and 
unusual punishment.—In re Henry, Idaho, 99 
Pac. 1054. 

11. Disbarment.—The courts have inherent 
power to disbar such attorneys as by a persistent 
course of immorality or dishonesty bring re- 
proach on the administration of justice.——In re 
Wilson, Kan., 100 Pac. 75. 

12. Disbarment.—Where two attorneys are 
jointly charged as doing acts justifying disbar- 
ment, it is not error to refuse a separate trial.— 
In re Wilson, Kan., 100 Pac. 75. 

13. Lien of Attorney.—Where a contract 
for a contingent fee gives the attorney a lien 
on the sum collected, he may retain his fee out 
of the sum, if he has performed his obligation 
as attorney.—Beagles v. Robertson, Mo., 115 S. 
W. 1042. 

14. Rights of Attorney.—Where an attor- 
ney, having a contract for 40 per cent of the 
cause of action, served notice of a lien, he was 
not bound by an attempt in a settlement con- 
tract to fix his fee at 40 per cent of the amount 
paid the claimant..—Boyd'v. G. W. Chase & Son 
Mercantile Co., Mo., 115 S. W. 1052. 

15. Bankruptey—Claims.—That claimant, after 
a breach of the bankrupt’s céntract for the sale 
of wire, diverted wire previously ordered for 
other purposes to some of the requirements for 
which the wire in question had been ordered, 
did not require claimant to accept the price paid 
for such wire as a basis for damages for breach 
of the contract—In re National. Wire Corp., 
U. Ss. D. Cc. D. Conn., 166 Fed. 516. 

16. Exemptions.—Where an exemption is 
sought by a bankrupt out of the partnership 
property, the right to which under the state 
law is doubtful, the applicant must at least 
comply strictly with the law and make the ap- 
plication seasonably and in conformity with the 
rules and practice in bankruptcy.—In re W. S&S. 
Jennings & Co., U. S. D. C., N. D. Ga., 166 Fed. 
639. 

17. Hearing.—Where creditors do not ap- 
pear before a referee in bankruptcy, or where 
their appearance is not noted, the referee is not 
bound to notify them of decisions.—In re Nich- 
ols, U. S. D. C., N. D. N. Y., 166 Fed. 603. 

18. Petition.—Failure of involuntary bank- 
ruptcy petition to adequately aver that the de- 
.fendant was a corporation principally engaged 
in manufacturing held not a jurisdictional de- 
fect.—In re Marion Contract & Construction 
Co., U. S. D. C., W. D. K., 166 Fed. 618. 

19. Preferred Claims.—Under Bankr. Act. 
c. 541, sec. 64b (5), and Pub. Laws R. I. 1902, p. 
61, c. 984, sec. 4, where an attachment is dis- 
solved by the institution of bankruptcy proceed- 
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ings, the attaching creditor is entitled to a 
preferred claim for the costs of the attachment, 
etc.—In re Iroquois Mach. Co., U. S. D. C., D. 
R. I., 166 Fed. 629. 

20. Proof of Claim.—Proof of claim must 
state the consideration and facts enabling the 
trustee and creditors to ascertain the adequacy 
thereof and the justice of the claim, whether 
based on a note, on an account, or for money 
loaned.—In re Coventry Evans Furniture Co., 
U. S. D. C., N. D. N. Y., 166 Fed. 516. 

21. Stay of Proceedings.—Where certain 
attachment suits were dismissed and a single 
suit brought on the debtor's giving bond, after 
which it became a bankrupt, the trustee having 
no interest in the claim against the surety, the 
suit should not have been stayed.—In re Mer- 
cedes Import Co., U. S. C. C. of App., Second 
Circuit, 166 Fed. 427. 


22. Banks and Banking—Powers of President. 
—The president of an incorporated bank may be 
authorized by the directors to do anything 
within the bank’s charter, except those personal 
requirements that are positive and cannot be 
delegated.—Ex parte Rickey, Nev., 100 Pac. 134. 

23. Preferences.—Where a supervisor de- 
posited town funds with a private banker in the 
ordinary manner, he had no preferred lien or 
right to preference over other creditors on the 
banker’s insolvency.—In re Nichols, U. S. D. C., 
N. D. N. Y., 166 Fed. 603. 


24. Receiving Deposits When Insolvent.—An 
indictment of a banker for receiving when in- 
solvent a deposit of money held sustained by 
evidence of presentation of a check and its 
payment partly by a credit to the payee'’s ac- 
count.—State v. Salmon, Mo., 115 S. W. 1106. 

25. Bills and Notes—Assignment.—The assign- 
ment of a note to a bank in consideration of an 
extension of the time of payment of an existing 
indebtedness of the payee to the bank exceeding 
the amount of the note transferred made the 
bank a holder for value.—Farmer v. First Nat. 
Bank, Ark., 115 S. W. 1141. 

26. Collateral Agreements.—Agreement be- 
tween partners for payment of note, negotiated 
with firm’s indorsement, held not binding on the 
holder of the note; he being a stranger to such 
agreement.—Feigenspan v. McDonald, Mass., 87 
N. E. 624. 


27. Consideration.—Where the right to re- 
cover personalty depends on nonpayment of a 
mortgage note if plaintiff is an indorsee, defen- 
dant may show failure of consideration if the 
note was transferred after maturity, or if 
plaintiff knew of the defense.—Dewey v. Bobbitt, 
Kan., 100 Pac. 77. 

28. Indorsement.—Tenor of a note and or- 
der of indorsements held to raise no conclusive 
presumption that the indorsement of a partner- 
ship was for the accommodation of a partner, or 
that he received the money for his private use.— 
Feigenspan v. McDonald, Mass., 87 N. E. 624. 

29. Renewal Notes.—The negotiable instru- 
ments act (Act April 10, 1905; Laws 1905, p. 243 
fAnn. St. 1906, secs: 463-1-197]), held to govern 
a renewal note executed after the taking effect 
of the act, though the original note was given 
before the act.—Walker v. Dunham, Mo., 115 S. 
W. 1086. 

30. Brokers—Contract of Employment.—A 
municipal ordinance imposing a license fee on 
real estate brokers held not to prevent a broker 
who has not paid a fee from enforcing a claim 
for commission for procuring a _ purchaser.— 
Stiewel v. Lally, Ark., 116 S. W. 1134. 

31. Carriers—Circus Train.—A circus train 
transportation contract relieving the carrier 
from liability for injuries to the circus com- 
pany’s employees held not a defense, as a mat- 
ter of law, to an action by such employee for 
injuries caused by the carrier’s negligence.— 
Sager v. Northern Pac. Ry. Co., U. S. C. GC. D 
Minn., 166 Fed. 526. 

32. Who Are Common Carriers.—A drayman 
held to be a common carrier.—Benson v. Oregon 
Short Line R. Co., Utah, 99 Pac. 1072. 

33. Champerty and Maintenance,—Contract for 
































Contingent Fees.—A term in a contract by an 
attorney with his client for a contingent fee that 


the client shall make no compromise without the 
attorney’s consent is not opposed to public pol- 
icy, as indicated by Attorney’s Lien Act (Laws 
1901, p. 46; Ann. St. 1906, sec. 4937-2).—Beagles 
v. Robertson, Mo., 113 S. W. 1042. 

34. Conspiracy—Agricultural Reports.—A con- 
spiracy to cause the publication of incorrect 
government cotton crop reports held a conspir- 
acy to defraud the United States, prohibited by 
Rev. St. U. S., sec. 5440 (U. S. Comp. St. 1901, 
p. 3676).—Haas v. Henkel, U. 8. C. C., S. D. N. Y., 
i66 Fed. 621. 

35. Constitutional Law—Distribution of Pow- 
ers.—While the Constitution recognizes a divi- 
sion of the powers of the state into three sepa- 
rate, co-ordinate departments, viz., legislative, 
executive and judicial, the special jurisdiction 
of each is understood to be applied in a limited 
sense, and it is not meant that they must be 
kept entirely distinct without any connection or 
dependence or connecting link between them.— 
— v. Railroad Commission, Wash., 100 Pac. 
179. 

36. Foreign Corporations.—That Rev. St. 
1887, sec. 2653, as amended by Act March 10, 
1903, (Laws 19038, p. 49), imposed additional re- 
quirements on foreign corporation then doing 
business in the state under the previous statute, 
held not violative of any contract right.—Tarr 
v. deem Loan & Savings Co., Idaho, 99 Pac. 
1049. 

37. Liquor License.—A liquor license held 
not protected by the contract clause of the fed- 
eral Constitution.—Arie v. State, Ok., 100 Pac. 23. 

38. Police Power.—In the absence of con- 
stitutional limitation, the legislature may exer- 
cise the police power directly or may authorize 
cities or towns to impose a license tax upon any 
industry or business which falls within the scope 
of police regulations.—Johnson y. City of Great 
Falls, Mont., 99 Pac. 1059. 


39. Public Service Commission.—The power 
conferred upon the public service commission 
to prescribe rates of transportation held not nec- 
essarily legislative rather than judicial solely 
because it enforces a rule of conduct for the fu- 
ture.—People v. Willcox, N. Y., 87 N. E. 517. 

40. Contract—Attorney and Client.—A term in 
a contract by an attorney with his client for a 
contingent fee that the client shall make no 
compromise without the attorney’s consent may 
be separated from the contract, and, if invalid, 
will not vitiate the whole.—Beagles v. Robert- 
son, Mo., 115 S. W. 1042. 

41. Contracts—Extrinsic Evidence.—Where a 
written contract is ambiguous, extrinsic evi- 
dence of the practical interpretation given it by 
the parties, is admissible to explain it, and the 
parties’ intention to regard it as assignable may 
be implied by their conduct and acquiescence in 
its terms.—Harlow v. Oregonian Pub. Co., Or., 
100 Pac. 7. 


42. Intent.—Though an agreement was 
hastily made and delivered, the delivering party 
will be bound by its legal meaning, where he 
himself wrote the agreement and there was no 
+ pala acai v. D’Arcy, Mass., 87 N. E. 
84. 


43. Rescission.—When a person seeking to 
rescind a contract for fraud acts without unnec- 
essary delay and restores or offers to restore 
what he has received, it is no defense that the 
wrongdoer has by his own act made a full res- 
toration impossible on his  part.—O’Shea. v. 
Vaughn, Mass., 87 N. E. 616. 

44. Tending to Create Monopolies.—All con- 
tracts tending to create monopolies and prevent 
proper competition are by the common law ille- 
gal and void.—Dunbar v. American Telephone 
& Telegraph Co., Ill., 87 N. E. 63 

45. Time of Performance.—A party to a 
contract limiting the time for performance, who 
induces the other party, after the expiration of 
the time, to continue in the performance, cannot 
withhold the fruits of the contract, because [t 
was not performed within the time specified.— 
Stiewel v. Lally, Ark., 115 S. W. 1134. 

46. Copyrights—Dramatization of!.Story.—In 
a suit to restrain the drama as an infringement 
of complainant’s copyrighted story, the question 
is whether the substance of the story has been 
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taken, to complainant’s injury—Dam v. Kirke 
La Shelle Co., U. S. Cc. C., S. D. N. Y., 166 Fed. 
589. 


47. Injunctions.—An injunction would not 
be granted against an entire play, which in- 
fringed a copyrighted novel, if it could be so 
revamped as to eliminate the objectionable por- 
tions.—Dam v. Kirke La Shelle Co., U. 8S. C. C., 
S. D. N. Y., 166 Fed. 589. 

48. Literary Compensation.—Where a story 
Was purchased by the publishers of a magazine, 
an effectual copyright was obtained by 
copyrighting the magazine as a whole.—Dam 
v. Kirke La Shelle Co., U. S. C. C, SD. N. Y., 
166 Fed. 589. 

49. Corporations—Compliance With State Stat- 
utes.—Rev. St. 1887, sec. 2653, as amended by 
Act March 10, 1903 (Laws 1903, p. 49), requiring 
foreign corporations to perform certaln acts 
before doing business in the state, must be sub- 
stantially complied with before such corporation 
ean maintain actions to enforce contracts en- 
tered into prior to such compliance.—Tarr v. 
Western Loan & Savings Co., Idaho, 99 Pac. 
1049. 

50. Estoppel.—Mortgagor will not be heard 
in equity to admit the contract and the debt and 
prosecute an action to cancel the mortgage se- 
curing it because the foreign corporation failed 
to comply with the statute qualifying it to do 
business in the state——Tarr v. Western Loan & 
Savings Co., Idaho, 99 Pac. 1049. 

51. ‘Misuse of Funds.—President and gen- 
eral manager of insurance company, having 
participated in the withdrawal of its funds in 
consideration of a fraudulent sale of a list of 
policy holders in another company, held liable 
for the return of such money to the ee 

















Field v. Western Life Indemnity Co., U. S. C. C., 
N. D. Ill, 166 Fed. 607. 
52. ——Right of Stockholders to Subscribe New 


Stock.—Directors of a corporation are not enti- 
tled to issue new stock without giving the ma- 
jority stockholders a preference right to sub- 
scribe for their proportionate share thereof.— 
Snelling v. Richard, U. S. C. C., S. D. N. Y., 166 
Fed. 635. 

53. Sale of Official Position—The manager 
of an insurance company held not entitled to 
sell his position to another, and was therefore 
liable to the company for the amount received 
therefor.—Field v. Western Life Indemnity Co., 
UV. 8S. c Cc, N. D. Ill, 166 Fed. 607. 

54. Stockholders’ Liability—That the re- 
ceiver of a corporation made an unlawful com- 
promise of a claim of the corporation against 
one .of its officers was no defense to a stock- 
holder’s liability for unpaid calls.—Brown v. 
Allebach, U. S. C. C., E. D. Pa., 166 Fed. 488. 

55. Stockholders’ Liability—A corporation 
could not release the liability of a stockholder 
for accrued corporate debts to the extent of the 
amount unpaid on his stock by restoring him to 
his former status as a creditor.—Moore v. United 
States One-Stave Barrel Co., Ill., 87 N. E. 536. 

56. Unpaid Subscriptions.—That a corpora- 
tion failed to enforce the president’s liability on 
a subscription for 20,000 shares of the preferred 
stock was no defense to other shareholders’ lia- 
bility for a call levied by the corporation’s re- 
ceiver.—Brown v. Allebach, U. 8. C. C., E. D. 
Pa., 166 Fed. 488. 

57. Unpaid Subscription Calls.—Stockhold- 
ers of record held not entitled to urge fraudulent 
representations, inducing them to subscribe, 
as a defense to an action by a corporation’s re- 
eeiver for unpaid calls——Brown v. Allebach, U. 

. E. D. Pa., 166 Fed. 488. 

58. Criminal Evidenece—Circumstantial Evi- 
dence.—If a cause is one in which the testimony 
consists only of circumstantial evidence, the 
court should give an appropriate instruction re- 
lating thereto; but if it be one in which there is 
positive or direct evidence as to some essential 
elements, it is not error to refuse it.—State v. 
Salmon, Mo., 115 S. W. 1106. 

59. Venue.—Venue may be proved by cir- 
cumstantial evidence, as well as by positive tes- 
timony.—Murphree v. State, Tex., 115 S. W. 
1189. 

60. Criminal Law—lIndictments in Different 
Jurisdictions—Where accused was indicted in 
two federal districts, whether he should be re- 


























— oo =~ to the eee = 4 for trial was a 
1 n for e court.—Peckham v. Henkel, U. 
Cc. Cc, 8 D. N. Y., 166 Fed. 627. ” 

61. Insanity.—No delusion which falls short 
of rendering the mind incapable of knowing 
— somes, San Bm | of an act obviates the 

minal character and penalt — 

v. Arnold, Kan., 100 Pac. iS. 7. 

62. Stay of Execution.—One convicted and 
sentenced to the state prison held entitled to a 
reasonable time in which to prepare the record 
to present to the appellate court the question 
as to whether there is probable cause for the 
appeal, and in the meantime to a stay of the 
sentence.—People v. Lee, Cal., 99 Pac. 1110. 

63. Divoree—Domicile at Time of Suit.—Juris- 
diction of a divorce action is determined by 
plaintiff's residence at the time of filing the 
petition, and it is immaterial where she after- 
wards establishes her residence.—Duxstad  v. 
Duxstad, Wyo., 100 Pac. 112. 

64. Ejectment—Right to Possession.—In order 
to recover in ejectment, plaintiff must show title, 
and aiso the right of possession, to the land in 
ee v. Mason, Tenn., 115 S. W. 

65. Equity—Complete Relief.—A court of equi- 
ty in granting complete relief will only do so 
to support and further its jurisdiction and en- 
force an equitable right, and when the money 
demand arises under circumstances bringing it 
within its jurisdiction, and it cannot usurp 
functions of a court of law.—Fowles v. Bent- 
ley, Mo., 115 S. W. 1090. 

66. Dismissal of Cross-bill—The dismissal 
of a cross-bill for want of equity under circum- 
stances rendering the cross-bill unnecessary to 
the relief sought by it is not an adjudication 
that the complainant in the cross-bill has no 
pants in = en hee of the litigation.— 

unbar v. American Telephone & Tele ae 
Ill., 87 N. E. 521. - — 

67.- Parties in Pari Delicto.—The court in 
a suit by minority stockholders to set aside a 
sale of the majority of the stock to another cor- 
poration held not authorized to refuse relief on 
the ground that the selling stockholder and 
ae Eon = were in pari delicto. 
—Dunbar v. American elephone & Tele 
Co., Ill., 87 N. E. 621. * aint 

68. Estoppel—Conclusiveness.—A person ob- 
taining judgment from the probate court for a 
specified compensation for caring for testator’s 
widow and having assented thereto held es- 
topped after the widow’s death from claiming 
additional compensation for’ the services.— 
Reavis v. Reavis, Mo., 115 S. W. 1063. 

69. Extent of Estoppel.—Where a bill of 
sale of the property of a corporation executed 
by all the stockholders recited that the corpora- 
tion was in no manner indebted to them, they 
were estopped from claiming wages for services 
performed for the corporation prior to the sale, 
but not estopped from setting off such wages 
against a debt due from them to the corporation. 
—Argo Mfg. Co. v. Parker, Wash., 100 Pac. 188. 

70. Svidence—Handwriting.—A standard of 
handwriting cannot be proved by the opinion of 
witnesses, but may be proved by any evidence, 
direct or circumstantial, independent of opinion. 
—Newton Center Trust Co. v. Stuart, Mass., 87 
N. E. 630. 

+B Judicial Notice.—Where after the coun- 
ty court had ordered a local option election (Rev. 
St. 1899, secs. 3027, 3028, Ann. St. 1906. pp. 1733, 
1735), in a county, the return of a census taken 
under Rev. St. 1899, sec. 6300 (Ann. St. 1906, 
p. 3147) showed that a city of the fourth class 
in the county had more than 2,500 population, 
the court should take judicial notice of that 
fact, and it had no jurisdiction thereafter to 
include the city in an order putting local option 
in force in the county.—State v. Mitchell, Mo., 
115 S. W. 1098. 

vg 3 Judicial Notice.—A court may take ju- 
dicial notice of the population of a city and of 
the approximate rate of increase therein.— 
Times Printing Co. v. Star Pub. Co., Wash., 99 
Pac. 1040. 

73. Judicial Notice as to Tides.—Courts 
will take judicial notice of the tides.—Eichel- 
berger v. Mills Land & Water Co., Cal., 100 Pac. 
11 
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74. Opinions.—An expert, in giving an 
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opinion as to the proper method of setting a tele- 
phone pole, in an action for injury to an em- 
ployee caused by the swinging of a pole, may 
take into account the judgment he has formed 
of the capabilities of the men engaged in the 
work from seeing them as witnesses.—Barrett 
v. New England Telephone & Telegraph Co., 
Mass., 87 N. E. 565. 

75. Proof of Signature.——Where it is ad- 
mitted that the signatures to the notes in suit 
were not in defendant’s usual handwriting, and 
plaintiff contended that in signing the notes 
defendant purposely used a different signature, 
and all her signatures offered as standards of 
her handwriting were disputed, testimony of 
persons to whom defendant, acknowledged a 
similar signature to be hers is admissible.— 
Newton Center Trust Co. v. Stuart, Mass., 87 
N. E. 630. 

76. Forgery—Defenses.—It was no defense to 
a prosecution for forgery that the instrument 
forged was issued in violation of public policy. 
—People v. Collins, Cal., 99 Pac. 1109. 

77. Fraud—Solvency: of Corporation.—Where 
defendant’s misrepresentations to plaintiff as to 
the solvency of a corporation were such as to 
justify belief by a reasonably prudent man, 
plaintiff. could recover for fraud, though by the 
exercise of ‘diligence he could have discovered 
the corporation’s insolvency.—Simons vy. Cissna, 
Wash., 100 Pac. 200. 

78. Gaming—Validity of Gaming Obligations. 
—Under the common law relating to gaming, as 
modified by St. 9 Anne, c. 14, as found In 4 
Bac. Abr. p. 456, a transfer of a certificate of 
deposit during a game of chance, to enable the 
transferror to procure money to continue in the 
game, held to pass no title-—Burke v. Buck, 
Nev., 99 Pac. 1078. 

79. Grand Jury—Secrecy of Proceedings.—The 
secrecy. of the proceedings of a grand jury may 
be removed by the court, where otherwise pub- 
lic justice will go unsatisfied.—State v. Putnam, 
Or., 100 Pac. 2. 

80. Insurance—Indemnity Insurance.—Where 
insurer liable on indemnity policy to pay inter- 
est from payment of a judgment against in- 
sured for an accident within the policy made a 
sufficient tender, no interest could be allowed 
subsequent to the tender.—Puget Sound Imp. Co. 
v. Frankfort Marine, Accident & Plate Gfass 
Ins. Co., Wash., 100 Pac. 190. 

81. Inmtoxicating Liquors—Criminal Prosecu- 
tions.—In a prosecution for selling intoxicating 
liquors in less quantities than four gallons 
without a license, the indictment, after alleging, 
in the language of the statute, that a sale was 
made of a less quantity, must charge the sale 
of a specific quantity, such allegation being ma- 
terial, though the proof need not show such ex- 
act quantity.—State v. Clinkenbeard, Mo., 115 
S. W. 1059. 

82. Local Option Laws.—Where an order 
putting local option in force in a county was 
void for want of jurisdiction so far as it af- 
fected a city in the county, it could be collat- 
erally attacked in a mandamus proceeding to 
compel the issuance of a dramshop license to 
sell liquor in the city.—State ex rel. Retonaz 
v. Mitchell, Mo., 115 S. W. 1098. 

83. Judgment—Correction.—The minutes of 
judge embracing an entry of the judgment are 
mere record evidence of what was adjudged, 
and their failure to specifically mention things 











that were embodied in the clerk’s entry as a- 


perpetual memorial affords no ground for at- 
tacking the verity of the perpetual memorial, 
where its recitals are not inconsistent with the 
minutes.—Kreisel v. Snavely, Mo., 115 S. W. 
1059. 

84. Correction.—There is such a strong pre- 
sumption that the judgment entered by the clerk 
is the judgment directed by the court, especially 
in view of Rev. St. 1899, sec. 1586 (Ann. St. 1906, 
p. 1191), that the court has power to vacate the 
record, thereof only where there is proper record 
evidence of a different judgment actually ren- 
dered by the court.—Kreisel v. Snavely, Mo., 
115 S W. 1059. 

85. Default.—The form of a motion to set 
aside a default judgment, and of the affidavit 
of merits, is immaterial; the law looking only 
to its substance.—State vy. District Court of 
Second Judical District, Mont., 100 Pac. 207. 














86. Defects in Pleading.—In view of the 
presumption that every fact necessary to sup- 
port the verdict was proved at the trial, it is 
sufficient on motion in arrest of judg- 
ment if the general terms and scope of the 
complaint are sufficient to admit the proof.— 
City of Lafayette v. West, Ind., 87 N. E. 550. 

87. Joint Wrongdoers.—A judgment, with- 
out satisfaction, against one of two joint bom 
doers who are sued separately, is no bar fo 
judgment against the other; but, they are 
sued jointly, the taking of judgment against 
one not only operates as a discontinuance, but 





,constitutes a bar to a judgment against the 


other.—Cameron v. Kanrich, Mass., 87 N. E. 605. 
88.——Opening Default.—A court properly ex- 


‘ercising its discretion in setting aside a default 


judgment and permitting defendant to answer 
will not be permitted to impeach its ruling py a 
statement inserted in its certificate to the state- 
ment of facts months afterward.—Starr v. Long 
Jim, Wash., 100 Pac. 194. 

89. Res Judicata.—An issue, question, or 
fact submitted to and determined by a court of 
competent jurisdiction is conclusive on the par- 
ties and their privies in a subsequent action, 
provided the questicn in the second suit was 
litigated and decided in the first.—Harris v. 
Mason, Tenn., 115 S. W. 1146. 


90. Vacating Default.—Defendant, in an 
action to quiet title to land, is not entitled to 
open a default decree after a delay of more 
than two years without any attempt to explain 
or excuse such delay.—Warren v. Hershberg, 
Wash., 100 Pac. 149. 

91. Landlord and Tenant—Injury to Third Per- 
son.—An owner of premises in the possession 
of a tenant held liable to a pedestrian falling 
into dangerous coal hole in the sidewalk.— 
Wells v. Ballou, Mass., 87 N. E. 576. 


92. Termination of Relation.—The relation 
of landlord and tenant can be as effectively 
terminated by a constructive as by an actual 
eviction.—Phoenix Land & Improvement Co. v. 
Seidel, Mo., 115 S. W. 1070. ; f 


93. Master and Servant—Sgfe Place to Work. 
—The master is negligent as respects his ser- 
vants unless the plant and appliances furnished 
are such as would commend themselves to a 
reasonably prudent man as reasonably safe un- 
der the circumstances.—Harvey v. Texas & P. 
Ry. Co., U. S. C. C. of App., Fifth Circuit, 166 
Fed. 385. 

94. Test as to Master’s Liability.—The test 
of a master’s liability in the case of an extraor- 
dinary or even unprecedented accident is wheth- 
er the conditions which led to it were such as 
no reasonably prudent proprietor would have 
suffered to exist—Dulligan v. Barber Asphalt 
Pav. Co., Mass., 87 N. E. 567. . 

95. Mines and Minerals—Mineral Waters.—Sub- 
terranean waters are considered a mineral in 
respect to their use and enjoyment, irrespective 
of the character and quantity of salts and gases 
which may be in solution.—Hathorn v. Natural 
Carbonic Gas Co., N. Y., 87 N. E. 504. 

96. Subterranean Waters.—Where a _ pro- 
prietor by pumps so increases the flow of perco- 
lating mineral waters and gases upon its lands 
that it obtains a greatly increased proportion 
of a common supply at the expense of its neigh- 
bors, in order to supply a public market for 
the gas and turning the water to waste, neigh- 
boring proprietors are entitled to equitable re- 
lief. independent of statute.——Hathorn v. Nat- 
ural Carbonic Gas Co., N. Y., 87 N. E. 504. 

97. Monopolies—Contract in Restraint of 
Trade.—Contracts between manufacturers of 
liquid door checks under various letters patent, 
the plan comprehending the elimination of com- 
petition, etc., held to violate the Sherman anti- 
trust act (Act Cong. July 2, 1890, c. 647, 26 
Stat. 209, U. S. Comp. St. 1901, p. 3200).—Blount 
Mfg. Co. v. Yale & Towne Mfg. Co., U. S. C. C., 
D. Mass., 166 Fed. 555. 

98. Patented Articles.—A sale or license of 
a patented article, with a covenant not to com- 
pete, merely to enhance the value of the thing 
conveyed, is not within the Sherman anti-trust 
act (Act Cong., July 2, 1890, c. 647, 26 Stat. 209, 
U. S. Comp. St. 1901, p. 3200).—Blount Mfg. Co. 
v. Yale & Towne Mfg. Co., U. S. C. C., D. Mass., 
166 Fed. 555. 
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99. Purchase of Stock of Other Corpora- 
tions.—A purchase by a corporation of the ma- 
jority of the stock of a competing corporation 
to stifle competition is null and void.—Dunbar 
v. American Telephone & Telegraph Co., Ill., 87 
N. E. 521. 

100. Mortgages—Redemption.—The statutory 
right of redemption from a sale on foreclosure 
entitles the mortgagor to redeem the land free 
from the mortgage lien.—Handford v. Edwards, 
Ark., 115 S. W. 1143. 

101. Municipal Corporations—Defective Side- 
walks.—While plaintiff's previous knowledge 
that a sidewalk was being repaired was compe- 
tent evidence on the question of her due care, 
in an action for injuries caused by defects in 
the walk caused by such repairs, such knowl- 
edge did not constitute negligence as a matter 
of law.—Winship v. City of Boston, Mass., 87 
N. E. 600. 

102. Injury to Pedestrian.—The jury can 
find that according to common experience a 
pedestrian had no reason to anticipate that he 
would be run down by a horse, but could pro- 
ceed in safety.—McDonald v. Bowditch, Mass., 
87 N. E. 585. 

103. Names—Persons Known by Two Names.— 
Where a person is in fact Known by two names, 
though not equally well known by both, either 
ean be used in legal proceedings.—Young v. 
Jewell, Mass., 87 N. E. 604. : 

104. Negligence—Burden of .Proof.—Where 
plaintiff alleges defendant's negligence and no 
fault on his part, general denial does not compel 
plaintiff to prove that he was not guilty of 
contributory negligence.—Atchison T. & S. F. 
Ry. Co. v. Peck, Kan., 100 Pac. 54. : 

105. Pleadings.—To sustain an action for 
injuries from negligence, it must appear from 
the facts pleaded that defendant was at the 
time of the alleged injury under some duty to 
plaintiff, that there was a failure to perform 
that duty, and that such a failure caused plain- 
tiff’s injury.—City of Lafayette v. West, Ind., 
87 N. E. 550. 

106. Nuisance—Subjects of Relief—A nuisance 
which affects only the morals of a community 
can be enjoined, as well as one affecting health 
or personal safety.—Respass v. Commonwealth, 
Ky., 115 S. W. 1131. 

107. Railroads—Negligence at Crossing.—It is 
presumed, in absence of evidence to the con- 
trary, that one crossing a railroad track at a 
public crossing used due care to protect _him- 
self.—Atchison, T. & F. Ry. Co. v. Hayes, 
Kan., 99 Pac. 1131 

108. Persons on Track.—A railroad com- 
pany is not bound to exercise care to avoid in- 
juring persons on the track at night, at a point 
where the use of the track for such purpose at 
night had been infrequent, and was not notori- 
ous.—Missouri, K. & T. Ry. Co. of Texas v. Ma- 
lone, Tex., 115 S. W. 1158. 

109. Supervision by Public Officer.—Since 
the railroad commission law of 1905 (Laws 
1905, p. 145, c. 81), as amended by Sess. Laws 
1907, p. 536, c. 296, requires that the enforce- 
ment of the act shall be just, fair and reasonable, 
and gives railroads the right to appeal to the 
courts, all constitutional rights of the railroads 
are fully protected.—State v. Railroad Commis- 
sion, Wash., 100 Pac. 179. 

110. Sales—Breach of Contract.—Where a 
party to a contract of sales refuses to perform 
before the time for performance, the promisee 
may sue at once for the breach.—Caley vy. Mills, 
Kan., 100 Pac. 69. 

111. Set-off and Counterclaim—Statutory Pro- 
visions.—The right of set-off does not come from 
the common law, but is a creature of statute, 
and Rev. St. 1899, sec. 4487 et seq. (Ann. St. 
1906, p. 2457), dealing with the subject, do not 
give a defendant the right to set-off a demand 
ex contractu against one ex delicto.—State ex 
rel. Hinde v. United States Fidelity & Guaranty 
Co., Mo., 115 S. W. 1081. 

112. Specifie Performance—Building Line Re- 
strictions.—Plaintiffs did not waive the right 
to enforce building line restrictions by failing 
to prosecute owners maintaining projections 
from the higher stories of their buildings.—Cod- 
man v. Bradley, Mass., 87 N. E. 591. 




















113. Statutes—Construction.—In seeking for 
the intent of the legislature in construing a 
statute in view of the assumed purposes, con- 
sideration must be given to what may be, as 
well as what is presently being, effected under 
the statute.—Hathorn v. Natural Carbonic Gas 
Co., N. Y., 87 N. E. 504. 

114. Street Railroads—Care Required as to 
Passengers.—An interurban railway held re- 
quired to exercise the highest degree of care 
to prevent an accident to a passenger.—Pell v. 
Joliet, P. & A. R. Co., Ill., 87 N. E. 542 

115. Collision With Automobile—-In an 
action for injuries to an automobile by a street 
car overtaking and colliding with it, whether 
the motorman should have seen the automo- 
bile in time to avoid the accident, whether he 
was guilty of negligence in not ringing the 
bell, and running at an excessive speed, and 
whether the chauffeur was guilty of contribu- 
tory negligence in running on the track, held, 
under the evidence for the jury.—Baldie v. Ta- 
coma Ry. & Power Co., Wash., 100 Pac. 162. 

116. Negligence.—Whether an _ interurban 
railway ought to provide guards at car win- 
dows to prevent passengers from extending 
their arms outside held for the jury.—Pell v. 
Joliet, P. & A. R. Co., Ill., 87 N. E. 542. 

117. Subrogation—Sureties.—A surety on a 
mortgage note, who advances money for the 
redemption of land from a foreclosure sale, 
cannot be subrogated to the mortgage lien; the 
lien being extinguished by the redemption.— 
Handford v. Edwards, Ark., 115 S. W. 1143. 

118. Tender—Operation and Effect.—A de- 
fendant, by tendering a part of the sum claimed 
on a contract involving items which can be 
segregated, admits only the existence of a con- 
tract, ang that the amount tendered is due, and, 
the tender being refused, he can counterclaim 
under Ballinger’s Ann. Code & St. sec. 4913 
(Pierce’s Code, sec. 380).—Palmer v. La Rault, 
Wash., 99 Pac. 1036. 

119. Trial—General Verdict.—A general ver- 
dict is a finding in favor of the complaining 
party of all facts necessary to sustain it, and 
the special findings overthrow the general ver- 
dict only when there is an irreconcilable con- 
flict.—Indianapolis Coal Traction Co. v. Dalton, 
Ind., 87 N. E. 552. 

120. Trover and Conversion—Sufficiency of 
Complaint.—A complaint, in an action for con- 
version of property by attachment, which allege 
the willful and malicious taking of the property 
and the refusal to return the same after re- 
peated demands, is sufficient to warrant exem- 
plary damages as for maliciously retaining the 
property after demand.—Shandy y. McDonald, 
Mont., 100 Pac. 203. 

121. Trusts—Rights of Third Persons.—A trust 
may be created for the benefit of third persons 
without their knowledge or consent, and they 
may avail themselves thereof by suit to enforce 
performance of the _ trust.—City of Boston v. 
Turner, Mass., 87 N. E. 634. 











122. Tenure of Trustee.—Under the express 
provisions of Laws 1905, p. 253, trustees of 
realty hold as joint tenants, unless otherwise 


provided in the devise or deed, and hence upon 
the death of one the trust survives in the other. 
—Mattison v. Mattison, Or., 100 Pac. 4. 


123. Vendor and Purchaser—Misrepresenta- 
tions.—A purchaser induced by the false repre- 
sentations of the vendor as to the quantity of 
the land to contract for its purchase held war- 
ranted in relying on the representations, though 
he was shown the land and its boundaries, and 
had the opportunity to measure it.—BHichelber- 
rd v. Mills Land & Water Co., Cal., 100 Pac. 


124. Venue—Quieting Title to Land.—Where 
plaintiff sued in A county against certain de- 
fendants to quiet the title to land in that county, 
he could not also quiet title to land in 
county against defendant’s claiming no interest 
in A county land.—Jones v. Redemption & In- 
vestment Co., Kan., 99 Pac. 1129. 

125. Wills—Construction.—Where the general 
intent of a testator is directly evidenced from 
his will, it is not ‘to be defeated by the effect 
of other dispositions in the will, if effect can 
be given to them all together.—Moseley vy. Perry, 
Mass., 87 N. E. 606. 








